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SEC Exemptive Order re Municipal Advisors 

On June 16, 2020, the Securities and Exchange 
Commission (the “SEC”) granted an “emergency, temporary 
conditional exemption” by which a registered municipal 
advisor could solicit banks, wholly-owned subsidiaries of banks, 
and federally- or state-chartered credit unions (collectively, 
“Qualified Providers”)1 in connection with direct placements of 
municipal securities by its municipal issuer clients, and receive 
transaction-based compensation, without having to register as 
a “broker” under the Securities Exchange Act of 1934 (the “34 
Act”).  The order that granted the exemption (the “Order”), SEC 
Rel. No. 34-89074, is in effect until December 31, 2020.  

The Order contains the following principal conditions and 
restrictions:  

 Each direct placement exempted is limited to $20 
million in aggregate principal amount 

 The securities must be in authorized denominations of 
$100,000 or more 

  The Qualified Provider must certify that it (i) is capable 
of independently evaluating the investment risks of the 
transaction, (ii) is not purchasing with a view to 
distributing the securities, and (iii) will not transfer any 
portion of the direct placement within one year of the 
date of issuance of the securities, except to another 
Qualified Provider 

• The municipal advisor must certify that it has not 
engaged, and the municipal issuer has not engaged, a 
broker-dealer as placement agent for the transaction to 
which the exemption applies 

• The municipal advisor must acknowledge, however, that 
the Qualified Provider may choose to engage the 
services of a broker-dealer to represent the Qualified 
Provider’s interests 

When the statutory provisions regarding municipal 
advisors were enacted in 2010, and as they were further 
interpreted by the SEC and the SEC Staff in the rules governing 
municipal advisors and their activities, a fundamental question 
was whether the focus of the regulation was on the municipal 
advisor as an entity or on municipal advisory activities.  Prior to 
2010, independent municipal advisors were not regulated 
under the federal securities laws.  Such independent municipal 

advisors were not “brokers,” “dealers,” or “investment 
advisers.”  A “broker” is a person “engaged in the business of 
effecting transactions in securities for the account of 
others” [Section 3(a)(4) of the 34 Act], and the municipal 
advisors were not considered to be effecting transactions.  
They were simply advising.  They were not “dealers,” which are 
persons “engaged in the business of buying and selling 
securities . . . for such person’s own account” [Section 3(a)(5) 
of the 34 Act] because they were not engaged in buying and 
selling securities in a principal capacity.  And the municipal 
advisors had the benefit of various exemptions under the 
Investment Advisers Act of 1940, including an intrastate 
exemption and an exemption if advising only with respect to 
Treasury securities.  Thus, independent municipal advisors 
were, prior to 2010, completely outside the federal regulatory 
scheme. 

The broker-dealer community argued that the purpose of 
the 2010 amendments was to subject the independent 
municipal advisors to federal securities regulation.  The broker-
dealers further argued that broker-dealers were already 
subject to extensive regulation for their broker and dealer 
activities, and therefore there was no need for them to be 
further regulated as municipal advisors.  The SEC disagreed and 
took the position that the statute and regulatory scheme 
applied to municipal advisory activities, and therefore if a 
registered broker-dealer was engaged in municipal advisory 
activities, such broker-dealer would be required to also register 
as a municipal advisor and be subject to an additional 
regulatory scheme.  

The independent municipal advisors had previously 
sought a more expansive conditional exemption from broker 
registration, and the SEC had published for comment a 
proposed exemptive order.  See footnote 8 in the Order.  The 
broker-dealer community objected to such proposed order, on 
the argument that if they were subject to regulation for their 
municipal advisory activities, then correspondingly municipal 
advisors should be subject to regulation as brokers for their 
brokerage activities.  That proposed exemption was never 
finalized.  The SEC’s rationale for issuing the Order was to 
address “disruption to the municipal securities market” and 
“COVID-19-related stress” being experienced by municipal 
issuers.  

 

1 The SEC noted that the entities defined as Qualified Providers “typically perform their own credit evaluations of the municipal issuer consistent with their com-
mercial lending practices and regulatory obligations and therefore likely are in less need of a placement agent to undertake the due diligence activities on their 
behalf.”  
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